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In reply to Appellee's brief, I would merely call attention to the 


covernment's case as suffi- 


< 


ciently holding appellant as a responsible party; however, it offers 


t 


nothing more than conclusory statements that appellant willfully failed 
to collect and pay over withholding taxes within the meaning of the 
statute. A search of the record will show a lack of evidence introduced 


at trial, and appellee's brief fails to indicate enough evidence to up- 
’ Pp B 


eS hold the trial judge's decision. 


In determining the question of what is "willful", I would ask the 
court to consider the case of In the Matter of Thomas Levin ys, Norman F, 
Gallman et al, a decision by the Sup.eme Court, Appellate Division, 3rd 
Judicial Dept. in New York, handed down on November 20, 1975. Al- 
though the case pertains to state tax statutes and is not binding on 
this court, I feel the decision deserves some consideration since it re- 
lies on Federal cases and the statute in question is also based on 
Federal Statute(see pg.-2d the Court's decision), I have included at the 
end of this brief a copy of the decision for the court's attention. The 
crux of the decision is to define “willful” as requiring “an intentional 
failure to comply with the law". (See page 3 of the court's decision). 
If this definition is accepted, it is all the more obvious 


government did not meet its burden in the trial below, and that th 


A 


Edmund Port's decision must be reversed, 


Conclusion 


judgment of the District Court should be reversed. 


Respectfully submitted, 


SHELDON G. KALL 
Attorney for Appellant 
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OPINION FOR ANNULMENT 


oner was president of Allcrete Corporation, (hereinafter 
a domestic corporation engaged in the business of construc- 
c nstallation of concrete foundations, paving site work, and 

similar construction activities. On Janvary 31, 1966 petitioner filed 
a semiannual report showing employee income taxes withheld in the 
amount of $3,986.10. No check for that amount was remitted. Sub- 
sequently, a hearing was held and respondent determined that petitioner 
was Sgr liable for such withholding taxes pursuant to subdivision 
(¢) of section 685 of the Tax Law. The instant proceeding was 


regereuees to review that determination. 


Initially, liability is imposed on the employer for a nonwillful 
failure to pay over the taxes withheld. (Tax Law, §685, subd. (f).) 
Ultimate liability on the person obligated to collect and pay over 
such taxes arises as a penalty only where his failure to do so is 
Willful. (Tax Law, 3685, subd. ar. 


issue presented is whether petitioner's conduct in not paying 
over such withholding taxes was willful within the meaning and intent 
of section 685 of the Tax Law. Our research fails to produce any New 
York case construing the term “willful” as used in section 685. We do 
find several Federal cases, however, and since the statute in question 
was patterned after a Federal statute, we may look to the Federal cases 


for guidance. (See Matter of MacLean v. Procaccina, 80 Mise 2d 931). 


she outset it should be noted that the penalty imposed by this 
Civil, not criminal. In the latter context “willful” is 

ren constriied to mean an act done with evil motive, bad i acai 
or corrupt design. (Wilson v. United States, 250 F. 2a 312.) 
construing “willful™ as used in a similar Federal statute, one snuae 
stated, “it is necessary that the person involved voluntarily, 
consciously and intentionally pay creditors instead of the United States 
at a time when he knew that making such payments would produce a 
preference." (Newsome v. United tn 301 F. Supp. 757. 


#25357 


From an analysis ‘of these and other Federal cases, together with 
the statute in question, we are of the opinion that the Legislature 
did not intend that the State be required to prove evil motive in 
order to establish willful conduct, but intended voluntary and inten- 
tional acts, with knowledge of the consequence. Mere nonpayment, in 
and of itself, however, is not, in our view, sufficient to establish 
willfulness, nor do we believe the Legislature so intended. As applied 
to the omission of a statutory duty, the word "willful" does not apply 
to mere inadvertence, but to an intentional failure to comply with the 
law. (Ballentine's Law Dictionary (2a ed.).) Each case, nevertheless, 
must be assessed in light of its own peculiar facts and circumstances. 


The instant record establishes that prior to January 31, 1966, 
the Lawrence Concrete Corp. (hereinafter Lawrence), in an effort to 
obtain a share of the concrete market, financed the operation of peti- 
tioner's corporation at a loss; that when Allcrete needed money 
Lawrence loaned it to it; that petitioner, as president of Allcrete, 
caused the January, 1966 return to be filed; that there was no money 
available at that time to pay over the taxes withheld; that petitioner 
expected the money to _ be attainable at a later date; that shortly after 
the return was filed Lawrence notified Alicrete that it would not 
supply further funds; that Allcrete thereafter became a "constructive 
bankrupt"; that at no time after the return was filed did Allcrete 
receive monies for the payment of such taxes; that petitioner knew 
the corporation made the deductions during the period involved and 
that the monies were meant to be turned over to the State. The record, 
however, does not demonstrate that the corporation paid any other 
creditor after the date of the tax liability involved. Furthermore, 
it is significant that respondent found petitioner not guilty of fraud 
or bad motive. 


It is fair and reasonable to conclude from a reading of the 
entire record that respondent's finding of willfulness is based solely 
on the ground that petitioner knew that the withholding taxes were to 
be paid to the State and he failed to do so. To hold that such was 
willful conduct renders the word "willful", as used in this statute, 
superfluous and meaningless. Viewing this record as a whole, there- 
fore, we are pursuaded that petitioner did not willfully fail to pay 
the State the monies withheld by Allcrete. Consequently, he is not 
subject to the penalty imposed by subdivision (g) of section 685 of 
the Tax Law and the determination, therefore, must be annulled. 


The determination should be annulled, and the petition granted, 
with costs. 


